
STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat. ter of  the Pet i t ion
o f

XIT  Serv ice ,  Inc .

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Highway Use Tax
under Art ic le 2l  of  the Tax traw for the Period
1 0 / 1 / 7 3  &  1 2 / 3 1 / 7 4 .

ThaL deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
25 th  day  o f  September ,  1981.

AFFIDAVIT OF MAIIING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 25th day of September, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon XLT Service, Inc.,  the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

XIT Service, fnc.
c/o Arthur Liebl ing
P . O .  B o x  1 5 6
Baldwin, NY 11510

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Septenrber 25, 1981

XIT Service, Inc
c/o Arthur t iebl ing
P . 0 .  B o x  1 5 6
Baldwin ,  NY 11510

Gentlemen:

PIease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) StO of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Ru1es, and must be commenced in the
Supreme Court of the State of New York, A1bany County, rn'ithin 30 Days from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone /r (518) 4s7-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner I  s Representat ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Chain Assembly Inc.

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Highway Use Tax
under Art ic le 27 of the Tax Law for the Period
7 /1 /7 r  -  1213r /74 .

That deponent further says that the
herein and that the address set forth on
of the pet i t ioner.

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 25th day of September, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Chain Assembly Inc. ,  the pet i t ioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Chain Assembly Inc.
c1o Arthur Liegl ing
P . 0 .  B o x  1 5 6
Baldwin, NY 11510

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

said addressee is the pet i t ioner
said wrapper is the last known address

Sworn to before me this
25 th  day  o f  September ,  1981.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September  25 ,  1981

Cha in  Assembly  Inc .
c/o Arthur l iegl ing
P . 0 .  B o x  1 5 6
Baldwin ,  NY 11510

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive Ievel.
Pursuant to sect ion(s) SfO of the Tax traw, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 30 days from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone / l  (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Ange l ' s  Char io t  Inc .

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Highway Use Tax
under Art ic le 2I of  the Tax Law for the Period
r l r /72  -  12 /3 r /74 .

AFFIDAVIT OF MAITING

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 25th day of September, 1981, he served the within not ice of Decision by
cer t i f ied  mai l  upon Ange l rs  Char io t  Inc . ,  the  pe t i t ioner  in  the  w i th in
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Ange l ' s  Char io t  Inc .
c/o Arthur Liebl ing
P . 0 .  B o x  1 5 6
Baldwin ,  NY 11510

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
25 th  day  o f  September ,  1981.

addressee is  the  pe t i t ioner
Idrapper is they'ast known address
\ ,.' ' --

that the said
forth on said



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 25, 1981

Ange l ' s  Char io t ,  Inc .
c/o Arthur Liebl ing
P . 0 .  B o x  1 5 6
Baldwin, NY 11510

Gentlemen:

Please t^ake notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) SfO of the Tax Lawr any proceeding in court to reviev an
adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 30 days from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 1,2227
Phone /f (518) 457'6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

xLT SERVICE, INC.

for Revision of a Det.erminat ion or for
Refund of Highway Use Tax under Art ic le 21
of the Tax Law for the Period October 1,
1973 th rough December  31 ,  7974.

In the Matter of the Pet i t ion

o f

CHAIN ASSE}TBLY, INC.

for Revision of a Determinat ion or for
Refund of Highway Use Tax under Article 21
of the Tax Law for the Period JuIy 1, 1971
through December 31, L974.

DECISION

fn  the Mat ter  of  the Pet i t ion

o f

TI{E ANGEL'S CHARIoT, INC.

for Revision of a Determinat ion or for
Refund of Highway Use Tax under Article 21
of the Tax Law for the Period January 1,
\972 th rough December  31 ,  1974.

P e t i t i o n e r ,  X L T  S e r v i c e ,  I n c . ,  P . 0 .  B o x  1 5 6 ,  B a l d w i n ,  N e w  Y o r k  1 1 5 1 0 ,

f i led a pet i t ion for revision of a determinat ion or for refund of highway use

tax under Art ic le 2l  of  the Tax Law for the period October 1, 1973 through

December  31 ,  1974 (F i le  No.  761,26)1  pe t i t ioner ,  Cha in  Assembly ,  Inc . ,  P .0 .  Box

156 '  Ba ldwin ,  New York  11510,  f i led  a  pe t i t ion  fo r  rev is ion  o f  a  de terminat ion

or for refund of highway use tax under Art ic le 2l  of  the Tax Law for the period

Ju ly  1 ,  lgTr  th rough December  31 ,  1974 (F i le  No.  16125) ;  pe t i t ioner ,  The



Ange l '  s  Char i -o t ,  Inc .  ,  P .0 .  Box

for revision of a determination

21 of the Tax Law for the period

( F i l e  N o .  1 6 1 2 3 ) .

- 2 -

156,  Ba ldwin ,  New York  11510 '  f i l ed  a  pe t i t ion

or for refund of highway use tax under Article

January 1, 1972 through December 31, 1974

A formal hearing was held before Edward L. Johnson, Hearing 0ff icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on March 13, 1978 aL 10:45 A.M. Pet i t ioners appeared by Arthur l iebl ing,

president of the three aff i l iated corporat ions. The Audit  Divis ion appeared by

Peter  Cro t ty ,  Esq.  ( I rw in  Leoy ,  Esq.  ,  o f  counse l ) .

ISSI]ES

I .  Whether the lessor of tractors was l iable for highway use taxes for

mi leage accumulated by the lessee operators of  sa id t ractors.

II .  Whether the lessors of trai lers were l iable for highway use taxes for

mileage accumulated by the owner-operators of t ractors haul ing said trai lers.

I I I .  Whether the Audit  Divis ion properly determined the addit ional highway

use taxes  assessed aga ins t  pe t i t ioners .

FINDINGS OF FACT

1.  (a )  0n  November  6 ,  1975,  the  Misce l laneous Tax  Bureau issued aga ins t

pe t i t ioner ,  XLT Serv ice ,  Inc .  ( "XLT" ) ,  an  Assessment  o f  Unpa id  Truck  Mi leage

Tax (No.  B-16230) ,  asser t ing  add i t iona l  taxes  due in  the  amount  o f  $1 ,904.68 t

w i th  pena l ty  and in te res t  thereon o f  $362.07 ,  fo r  a  to ta l  o f .  $21266.75 ,  fo r  the

per iod  October  1 ,  1973 th rough December  31 ,  L914.

0n said date the Bureau also issued against XIT an Assessment of

Unpa id  Fue l  Use Tax  (No.  F-10420) ,  asser t ing  add i t iona l  taxes  due o f  $978.64 ,

p lus  pena l ty  and in te res t  thereon o f  $184.05 ,  fo r  a  to ta l  amount  o f  $11162.69 ,

for the period abovementioned.
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(b) On 0ctober 29, 1975, the Miscel laneous Tax Bureau issued against

pe t i t ioner ,  Cha in  Assembly ,  Inc .  ( "Cha in" ) ,  an  Assessment  o f  Unpa id  Truck

Mi leage Tax  (No.  8 -16173)  fo r  add i t iona l  taxes  due in  the  amount  o f  $1 ,166.54 ,

p lus  pena l ty  and in te res t  thereon o f  $259.57 ,  fo r  a  to ta l  sum o f  $1r426.LL '  fo r

the  per iod  Ju ly  1 ,  1971 th rough December  31 ,  1974.

0n said date, the Bureau issued against Chain an Assessnent of Unpaid

Fue l  Use Tax  (No.  F-10401) ,  showing add i t iona l  taxes  due o f  $440.70 ,  p lus

pena l ty  and in te res t  o f  $101.35 ,  fo r  a  to ta l  o f  $542.06 ,  fo r  the  a fo resa id

p e r i o d .

(c) 0n November 7, 1975, the Miscel laneous Tax Bureau issued against

pe t i t ioner ,  The Ange l ' s  Char io t ,  Inc .  ( "Char io t " ) ,  ao  Assessment  o f  Unpa id

Truck Mi leage Tax (No. 8-16289) for addit ional taxes due in the amount of

$1 ,466.49 ,  p lus  pena l ty  and in te res t  thereon o f  $315.29 ,  fo r  a  to ta l  o f

$1 ,781.78 ,  fo r  the  per iod  January  1 ,  1972 t l r . rough December  31 ,1974.

3. Chain owns and leases trai lers which del iver merchandise from sales

made by J.  C. Penney retai l  stores. I ts trai lers are hauled by tractors owned

by XtT and by independent owner-operators.

2. XLT owns and leases tractors

contractors associated with Chain and

X[T. During the period at issue, XIT

rental  service.

to individual drivers who are independent

Char io t ,  wh ich  en t i t ies  a re  a f f i l i a tes  o f

also rented tractors from another tractor

no

4. Chariot  owns and leases trai lers which del iver merchandise from

catalog sales made by Penney's mai l  order divis ion. Like Chain, i t  owns

power equipment but leases t.ractors from XLT and from owner-operaLors.

5. Pet i t ioners are New York corporat ions and are classi f ied as

"non-carr ierst t  by the Interstate Commerce Comnission. They operate only in the
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free zone of the New York City metropol i tan area, which includes other port ions

of New York State and parts of New Jersey. The tractors are garaged at

0ceanside, New York, whence the dai ly del ivery tr ips general ly commence. The

tractor-trai lers haul goods to var ious points in New Jersey, such as Hoboken,

Jersey City and Secaucus.

6. During the course of a f ie ld audit ,  the Audit  Divis ion examined XLT's

records of gasol ine purchases for one 1969 GMC gasol ine-powered tractor

(acquired by XtT from Chain in August,  lg74),  mi leage for which had not been

reported. The records showed that 963 gal lons of gasol ine had been purchased

for said vehicle from August 23, 1974 through December 31, 1974, al l  purchases

having occurred in New Jersey. The auditor computed the mi leage for said

veh ic le  a t  4 ,815 (5  mi les  per  ga l lon  o f  fue l )  and ass igned 90  percent  o f  the

mileage to New York.

The Audit  Divis ion simi lar ly examined XLT's records of diesel fuel

purchases, al l  of  which were made in New Jersey. At the rate of 8 mi les per

ga11on, agreed upon by XLT and the auditor,  XLT diesel equipment accumulated

107,559 miles in the period fron 0ctober 1, 1973 through December 31, 7974.

Again, the auditor est imated that 90 percent of the mi leage was amassed in New

York .

The ascertainment of addit ional t ruck mi leage and fuel use' taxes owed

by XIT was based upon said records of gasol ine and diesel fuel  purchases.

According to the auditor 's report ,  XLT fai led to supply weight

cert i f icates for the tractors as requested; consequent ly,  a tax rate of 22

mi l l s  per  mi le  was u t i l i zed .

7. During the course of the f ie ld audit ,  the Audit  Divis ion examined

Motor Vehicle Bureau registrat ions for t rucks owned by Chain, which showed the
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unloaded weight of each at 10,000 pounds. Chain's appl icat ion for a highway

use permit for one 1969 GMC tractor showed the unloaded weight thereof at

101000 pounds. 0n the Report  of  Equipment Interchanged or Leased, for the

fourth quarter of 1973, Chain reported the leasing of three trai lers,  the

un loaded we igh ts  o f  wh ich  were  101200r  10 ,500,  and 10r500 pounds respec t ive ly .

Chain's seven other leased trai lers each had an unloaded weight of 10r000

pounds or less. The audit  report  stated that addit ional tax was computed on

the unloaded weight basis because reported mi leage had apparent ly been computed

by that method.

Audit  of  Chain's records of leased truck payments revealed that

mi leage traveled by one lessor during the interval  Apri l  1,  1971 through

December 31, 1974 had been omit ted by Chain in report ing truck mi leage tax.

This trai ler,  with an est imated unloaded weight of 72r000 pounds, was reported

to have been engaged whol ly in intrastate haul ing. 0ver the audit  per iod,

mi leage for said vehicle averaged 41624 per quarter.  The tax rate appl ied by

the auditor to this vehicle was 8 mi l ls.

The auditor and Chainrs president agreed that dur ing the period

Apr i l  1 ,  1971 th rough September  30 ,  1972,  Cha in 's  1969 GMC t rac tor  averaged 500

mi les  per  week,  fo r  a  to ta l  o f  39 ,000 mi les .  The aud i to r  a l loca ted  90  percent

of said ur i leage to New York. He ut i l ized an est inated unloaded weight of

11,000 pounds for this vehicle,  stat ing in his report  that Chain refused to

comply with his request for a weight cert i f icate, and appl ied a tax raLe of 22

m i 1 l s .

Chain's president and the auditor agreed that Chain had paid truck

mileage tax on Hub Rental tractors, but not upon mileage accumulated by owner-

operator tractors, to which the auditor appt ied a tax rate of 27 mi l ls.
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During the period July 1, l9TL through September 30, L972, Chain f i led

no fuel use tax returns. A11 fuel purchases were made in New Jersey. The

tractors traversed 39,000 miles during the period, consuming gasol ine at the

ra te  o f  5  mi les  per  ga l lon .

8 .  For  each o f  the  per iods  January  1 ,  1973 th rough December  31 ,1974,

Chariot  f i led truck mi leage tax returns, showing no tax due.

Chariot  had f i led appl icat ions for highway use permits for s ix

di f ferent trai lers,  each with an unloaded weight of 10r000 pounds.

Pursuant to a f ie ld audit ,  the Audit  Divis ion ascertained from

Chariot 's records the names and number of days worked by tractor

owner-operators, and the number of days Chariot  t rai lers were used in

conjunct ion with XLT tractors. Truck mi leage tax on trai lers hauled by XLT had

been reported and paid by XlT. Chariot  had not paid truck mi leage tax on

trai lers hauled by owner-operators.

Based upon Chariot 's records of the days worked by ohrner-operators

haul ing trai lers for which Chariot  held permits,  and using an est imated f igure

of 100 miles per day for each such tractor-trai ler combinat ion, the auditor

calculated that owner-operators had dr iven a total  of  60r350 unreported and

untaxed miles. 
'0f  

this mi leage, the auditor est imated that 10 percent had been

driven in New Jersey and 90 percent in New York State. Moreover,  the auditor

app l ied  a  ra te  o f  27  mi l l s .

According to the f ie ld audit  report ,  Chariot 's l iabi l i ty was computed

on the unloaded weight method due to use of this nethod by Chariot 's

a f f i l i a t e s .
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9. There was no statement in the auditor 's report  nor was there any

test imony adduced at the hearing as to the rat ionale for al locat ing 90 percent

of pet i t ioners'  mi leage to New York and 10 percent to New Jersey.

10 .  Pet i t ioner 's  p res ident ,  Mr .  L ieb l ing ,  con tes ted  the  Aud i t  D iv is ion 's

est imation that 90 percent of the equipment 's mi leage was accumulated in New

York. Each truck, he asserted, t raveled the same route: i t  departed the

Oceanside terminal,  proceeded through the Hol land Tunnel to Jersey City,  and

thereafter made stops at El izabeth, Edison, Secaucus, North Bergen and Hoboken;

i t  then returned through the Tunnel to the 0ceanside terrninal.  Mr. Liebl ing

calculated that 52 percent of this round tr ip occurred in New Jersey.

11 .  Pet i t ioner  XLT asser ted  tha t  i t s  Mercedes-Benz d iese l  t rac to rs  were

kept running al l  day by the dr ivers. I t  introduced an est imate as to diesel

fuel  consumption during idl ing t ime of 1 quart  per hour,  which est imate was

suppl ied by a Mercedes-Benz truck sales and service corporat ion. XIT est imated

that 1.25 gal lons of diesel fuel  were consumed whi le in idle condit ion per day

per tractor,  assuming that each truck made four del iver ies (at one hour idl ing

t ime per del ivery) and four pick-ups (at twenty minutes idl ing t ime per

p ick -up)  da i l y .

L2. Pet i t ioners Chain and Chariot  contested their  l iabi l i ty for highway

use taxes unpaid by tractor owner-operators haul ing trai lers owned by Chain and

Char io t .

13. Pet i t ioner XLT introduced at the formal hearing an Order of Suspension

of Highway Use Permits (No. A-9510),  indicat. ing sat isfact ion, on January 4,

1977, of highway use tax assessments numbers 8-16230, A-26958 and F-10420.
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C0NCIUSIONS 0f' LAI{I

A. That the 0rder of Suspension of Highway Use Permits issued to XLT and

subsequent ly stamped ' rsaLisf iedi l  did not s igni fy that the enumerated assessments

had been paid. Said stamp was aff ixed to indicate that the assessments vrere

under protest and that unt i l  such t ime as XLT's protest was resolved, i t  would

be permit ted to register i ts vehicles with the Motor Vehicle Bureau.

B. That from the test imony of pet i t ioners'  president and from maps

showing the route traveled by pet i t ioners'  t ractors, not ice of which may

properly be taken [Richardson on Evidence, $48 (fOtn eC. 1973);  State Adminis-

t ra t i ve  Procedure  Ac t  sec t ion  306.3 ] ,  i t  can  reasonab ly  be  conc luded tha t  ha l f

the highway mileage was traveled in each of the states of New York and New

Jersey during the periods at issue.

C. That a weight receipt exhibi t ing the unloaded weight,  of  an unident i f ied

GMC vehicle was offered into evidence by pet i t ioners. However,  i t  is impossible

to make any connect ion between said cert i f icate and any tractor the mi leage of

which was audiLed. Moreover,  the method of determining unloaded weight for

purposes of Art ic le 21 is specif ical ly addressed by the regulat ions pronulgated

thereunder.  20 NYCRR 412.6. Pet i t ioners have fai led to sustain the burden of

proof to demonstrate that the Audit  Divis ion's ut i l izat ion of est imated unloaded

weights r ,ras erroneous or improper.

D. That there can be no adjustment made for id l ing t ime, as pet i t ioners

have offered only an est imation of del iver ies and pick-ups per truck per day,

without test imony or documentat ion in support  thereof.

E. That pet i t ioners bear joint  and several  l iabi l i ty for highway use

taxes due and owing by lessees of their  equipment.  Subdivis ion 5 of sect ion

501 def ines "carr ier" for purposes of Art ic le 2t as "any person having the
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lawful  use or control ,  or the r ight to the use or control  of  any motor vehicle. t t

Further,  sect ions 503 and 503-a of the Tax Law, which impose the truck mi leage

and fuel use taxes respect ively,  provide that in the event a carr ier is not the

owner of a vehicular uni t ,  l iabi l i ty for the taxes shal l  be joint  and several

upon bo th  car r ie r  and owner .  See a lso  Mat te r  o f  Far re l l  L ines ,  Inc . ,  S ta te  Tax

Commission, February 22, 1980.

F. That.  the pet i t ions of XIT Service, fnc.,  Chain Assembly, fnc.,  and The

Angel 's Chariot ,  Inc. are granted to the extent indicated in Conclusion of Law

rrBrr '  that the Assessments of Unpaid Truck Mi leage Tax and Assessments of Fuel

Use Tax issued October 29, November 5 and November 6, 1975, are to be modif ied

accordingly;  and that except as so modif ied, Lhe assessments are in al l  other

respects sustained.

DATED: Albany, New York

Ii i:|-,251991
COMMISSION


